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PREFACE. 



The Author's aim in writing this treatise has 
been to fill a gap which, judging from sug- 
gestions received from many of his learned 
English friends, and his own experience as 
a Dutch consulting barrister, resident in 
London, seems undoubtedly to exist, and to 
write a concise book, in which those inte- 
rested in the Laws of Netherland East India 
relating to Land, but not intimately ac- 
quainted with this Colony or with the Dutch 
language, could briefly find the main facts, 
together with such other introductory infor- 
mation as they might require for general 
purposes. It is, in the first place, intended 
for the use of British readers, and chiefly 
for the use of British companies operating in 
Java, Sumatra, Borneo and other parts of 
Netherland East India, their directors and 
others associated with such concerns, and 
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IV PREFACE. 

those solicitors and counsel who, in conse- 
quence of British enterprise, are called upon 
to advise their clients on matters, to the 
proper understanding of which some know- 
ledge of the state of things in Netherland 
East India, with regard to land, is necessary. 
Much, therefore, has been omitted which 
would have been included if the Author had 
written in Dutch for Dutch readers ; but, on 
the other hand, much has been added which 
in that case would perhaps have been 
superfluous. 

Details or exceptions to the rule of no 
general importance, intricate questions of 
Law, and all such particulars as could only 
be explained at great length, could, in the 
main, find no place in this little work, which 
does not attempt the always hazardous and, 
in this case, where foreign law is the subject- 
matter, moreover quite impossible task of 
enabling those who come in contact with the 
Law and want minute information on par- 
ticular points, to dispense with professional 
assistance ; nor was it found possible to 
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enter into more or less allied subjects, as 
e.g. the formation of companies with a view 
to acquire land, which would have led the 
Author too far, and would gradually have 
driven him to the compilation of a large 
book on the whole of Dutch East Indian 
Law. 

With regard to the Dutch terms, with 
which the reader will find himself con- 
fronted (a), the Author wishes to observe 
that the great dissimilarity between the 
Dutch Law and the English Law made it 
frequently impossible to translate adequately 
such Dutch words into English. Although 
in most of these cases a translation has 
nevertheless been given, such a translation 
must accordingly be understood to be by no 
means an exact equivalent, but only an 
attempt to give to the reader an approximate 
idea of the meaning of the Dutch word. 
The reader is, therefore, advised to make 
himself acquainted as best he can with the 

(a) For tlie pronunciation the reader is referred to the 
Index. 
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Dutch terms and their true meaning, as 
explained in the text, rather than to use 
English words which very often have a 
different value, and might easUy prove mis- 
nomers, when applied to Dutch East Indian 
Law. 

London, 

February, 1911. 
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THE LiWS OF 

NETHERLAND EAST INDIA 

EELATING TO LAND. 



CHAPTBE I. 

INTRODUCTORY. 



Geography — History — Population — Govern- 
ment — The Laws — The Courts. 

Netherland (or Dutch) East India, so Geo- 
called to distinguish these colonial posses- ^^^ ^' 
sions of the kingdom of the Netherlands 
from those, situated in America, belonging 
to Holland — Netherland (or Dutch) West 
India — is the collective name for a group of 
islands, forming part of the Indian or Malay 
archipelago, which link together Australia 
and the Continent of Asia. To " a belt of 
emerald, clasped round the equator " these 
islands have been compared by a famous 
Dutch writer (Douwes Dekker, in his book 
"Max Havelaar"), and well they deserve 
such praise. Ever-green, bathing in eternal 
sunshine, clothed in a vegetation of unsur- 
a5 



* THE LAWS OP NETHERLAND EAST INDIA 

passed beauty and grandeur, unfolding before 
the eye of tbe amazed traveller a stupendous 
panorama of migbty Tolcanoes, forests, rivers, 
and natural wonders, rich in minerals and 
tropical products, incomparably fertile, these 
lovely islands are, indeed, like so many jewels, 
glittering round the equator. In parts not 
yet fully explored, yet of immense resources, 
are Borneo, Sumatra and Celebes, which, 
together with Java — perhaps the brightest 
gem in the crown of Holland — form the 
four principal islands, or the large Soenda 
islands; while the Moluccas, or Spice Islands 
— the land of the birds of paradise — Timor, 
Flores, Soemba, Soembawa, Lombok, BaH, 
Madoera, Banka and Biliton are the best 
known amongst the numerous smaller islands. 
Area. Together with Dutch New Guinea, these 
islands, large and small, comprise a total 
area of about 740,000 square English miles 
(1,900,000 square kilometres), «.e., an area of 
about half of Europe, without Russia, and 
number a population of about thirty- eight 
millions. With the exception of a small por- 
tion of North Borneo, which is British, and 
of Eastern Timor, which is Portuguese, they 
are all Dutch dependencies. Borneo, the 
largest of all, and, indeed, one of the largest 
islands in the world, surpasses in size the 
Austrian-Hungarian monai-chy, Sumatra is 
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more than twice as large as Celebes, and 
Celebes as large as England and Scotland 
together, whilst Java alone measures four 
times the size of Holland, the motherland in 
Europe of all these vast possessions. 

Of the aboriginal inhabitants of this History, 
beautifxil country of "Insulinde," as it is 
now often called, very little is known. The 
history of the archipelago begins with the 
conquest of the Hindus, who, probably as Hindus, 
early as the sixth century a.t)., crossed the 
sea between the continent of Asia and Java 
and founded, chiefly in this island, a number 
of powerful Hindu Empires, which attained 
their greatest prosperity in the fourteenth 
century, but were destroyed by the Moham- Moham- 
medans soon after. The art of cultivating 
rice and the colossal and magnificent ruins 
of the temple of Boroboedoer in Java, are 
the greatest benefits which the Hindus have 
bequeathed to posterity. 

In the fifteenth century, the Portuguese Portu- 
navigators, sailing round the Cape of Good DXh^"* 
Hope and extending their daring sea- voyages 
to India, paved the way for the Portuguese, 
who, near the end of the fifteenth century, 
began to found settlements in the Moluccas 
and to exert influence all over the archipelago. 
At last, in 1596, the Dutch appeared on the 
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scene. Compelled by their war with Spain 
(which as an oppressed and dependent people, 
they had begun in 1568, and as a free and 
great BepubHc were destined to bring to a 
triumphal close eighty years after) to seek 
gold, power and extension of trade, the 
Dutch had sent a fleet of four little ships, 
with a crew of 248 hands, to Java, to buy 
the costly products of the East. Out of this 
small beginning grew the mighty colonial 
empire, which the Dutch have founded and, 
for the greater part, kept to this day. In 
1602, the Dutch East India Company was 
established in Holland; iu 1609, the first 
Govemor- General, Peter Both, was sent out ; 
in 1619, the celebrated Governor- General, 
J. P. Coen, founded Batavia, the capital of 
Java and of the Dutch East Indies, and less 
than a century later the Dutch were the un- 
contested rulers in the whole of the archi- 
pelago, possessed factories in South Africa, 
Ceylon and Malacca, and were the most 
influential power of the day in China, For- 
mosa and Japan. 

Such an unexampled prosperity could not 
well last for ever. When, in 1807 (a year 
after the Dutch Eepublic had become the 
kingdom of Holland under Napoleon's 
brother Louis), the French Marshal Daen- 
dels was appointed Governor- General, of all 
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these possessions practically only Java was 
left to the Dutcli ; and when in 1811 Java, 
too, then a part of France, was taken by 
England, it seemed as if the Dutch power 
in Asia had slowly died away, never to come 
to life again. This, however, was not to be. 
For a short time, from 1811 until 1816, the 
great English Governor-General, Sir Thomas 
Stamford EafiBes, governed the former Dutch 
possessions in Asia, but soon afterwards, 
when Napoleon's downfall had changed the 
map of the world, the first king of the 
Netherlands, WiUiam I., found himself the 
ruler again over the greater part of what 
was once the Dutch East India Company's 
domain. Only Oeylon and South Africa 
were lost for ever. In 1824 a treaty was 
concluded between the English and Dutch 
Governments, whereby Singapore and the 
other Dutch possessions in Asia outside the 
Malay archipelago were transferred to 
England. 

The present population of Netherland Popula- 
East India numbers, as we have seen, about 
thirty-eight millions, and consists of (1) Various 
natives ; (2) so-called foreign Orientals 
(chiefly Chinese, Arabs, and natives from 
British India) who, generally speaking, are 
ranked as equal with the natives ; and (3) a 
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tliird group, in which are reckoned all 
Europeans and kindred persons and the 
Japanese. 
Figures. For 1906 the Grovernment's (round) figures 
were : — 

Java and Madoera {a). Total popu- 
lation, more than thirty millions 
Chinese, 295,000 ; Ai-abs, 19,000 
other foreign Orientals, 2,800 
Europeans, &c., 65,000. 
All other (the so-called outlying) 
possessions (Dutch : Buitenhezit- 
, tingen). Total population esti- 
mated at about eight millions 
Chinese, 268,000 ; Arabs, 10,000 
other foreign Orientals, 20,000 
Europeans, &o., 16,000. 
The (round) figures for the six principal 
towns were : — 

Batavia, with its suburb Meester- 
Cornelis (Java) , Total population, 
172,000 ; Chinese, 30,000 ; Arabs, 
2,100 ; other foreign Orientals, 
240; Europeans, &c., 10,400. 
Soerabaja (Java). Total population, 
150,000 ; Chinese, 14,800 ; Arabs, 



(a) The Island of Madoera being separated 
from Java by a narrow channel only, Java and 
Madoera are generally treated as if they be- 
longed together. 
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2,400 ; other foreign Orientals, 
330 ; Europeans, &c., 8,000. 
Semarang (Java). Total population, 
96,000; Chinese, 13,600; Arabs, 
700 ; other foreign Orientals, 780 ; 
Europeans, &o., 5,100. 
Padang (Sumatra). Total population, 
47,600; Chinese, 6,100; Arabs, 
200 ; other foreign Orientals, 960 ; 
Europeans, &o., 1,700. 
Makasser (Celebes). Total population, 
26,100; Chinese, 4,600; Arabs, 
140 ; other foreign Orientals, 95 ; 
Europeans, &c., 1,050. 
Bandjermasia (Borneo) . Total popula- 
tion, 16,700; Chinese, 2,500; 
Arabs, 910 ; other foreign Orientals, 
70 ; Europeans, &c., 450. 
Nothing could be more mistaken and Bthno- 
misleading than to look upon these thirty- f^^^ ^' 
eight millions as if they were one people, giages. 
viz., the people of Netherland East India, in 
the same sense as the thirty-two and a half 
millions living in England and Wales are 
the English people. With the exception of 
the so-called low-Malay language, which is 
a kind of lingua fraiica, spoken and under- 
stood more or less currently by all classes all 
over the archipelago, save in the least 
civilised parts of the outlying possessions, 
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these thirty-eight millions have very little 
in common indeed. The European, the 
Chinese, and the Arab elements are as distinct 
from one another as they are different from 
the natives ; and the natives themselves are 
a heterogeneous mass of innumerable peoples 
and tribes, very often more unlike each other 
in appearance, language, dress, beliefs and 
habits than the nations of Europe. Even 
in Java, which is by no means the largest 
island of the archipelago, and which can be 
justly proud of an excellent railway and 
tramway system, perfect roads, manifold 
institutions of science, art, and education, 
and a civilised native population — where, 
consequently, the conditions for a greater 
uniformity are exceptionally favourable — 
four different languages, viz., high and low- 
Javanese, Soendanese and Madoerese, are still 
spoken by the natives (b) ; and the Moham- 
medan native of Java has only to go to the 
island of Bali, where a steamer will land 
him the next day, to find himself a foreigner 
amongst Hindus. 

(J) The high-born Javanese addresses his 
inferiors in low-Javanese or Ngoko, and is 
answered in high-Javanese or Kromo, the 
words used in Ngoko being nearly all different 
from the words used in Kromo. Soendanese is 
chiefly spoken in West Java, Madoerese in East 
Java. 
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The supreme Q-overnment of Netherland G-ovem- 
East India rests with the Sovereign in ™^°*' 
Holland, the Dutch Parliament and the in 
Dutch Minister for the Colonies ; hut the ^^l^^'^'J- 
" Grouvernem'-Greneraal"(Q-OTemor-G-eneral), Governor- 
residing at Batavia and Buitenzorg (c) — <*eneral. 
whose term of office does not generally 
exceed five years — is the Sovereign's repre- 
sentative, and the head of the Grovernment 
in the Colony. He is assisted in the fulfil- 
ment of his duties hy the "Eaad van Indie" Raad van 
(the India Council), consisting of a Vice- ■'■"^'®' 
President and four members, appointed, 
like the Grovernor-Greneral himself, by the 
Sovereign; by the " Algemeene Secretarie" Alge- 
(General Secretary's Office), whose main Seoretarie. 
function is to collect and provide all such 
information, and to give such advice as 
the Government may require ; and by 
the Directors of nine departments — Justice ; Directors 
Civil Service ; Education, Ecclesiastical Mentis.* 
Affairs and Industry ; Agriculture ; Public 
Works ; Government Enterprises ; Finance ; 
War and Marine {d). 



(c) Buitenzorg is a town not far from Batavia, 
with a beautiful climate and world-famous 
botanical gardens. 

{d) The Directors of the two military depart- 
ments are the commanders of the army and 
navy. The Governor- Q-eneral, however, is the 
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Political Politically, the Dutch. Possessions in East 
India are divided into two groups — viz., 
those which are directly governed by the 
Dutch and those which are governed, under 
supervision of the Dutch Government, by 

Native vassal or allied native rulers (e) ; but for 

1* 111 flTH 

purposes of administration, they axe divided 
into gewesten (provinces), sub-divided again 
into afdeelingen (divisions). At the 
head of these gewesten and afdeelingen 
Officials. Dutch officials are placed, who bear the 
title of " Q-ouvemeur " (Governor) (/), 
" Eesident," " Assistent - Eesident " and 
" Controleur " (Controller) {g), while native 

supreme commander of all the land and naval 
forces in the archipelago. 

(e) It is more correct to speak of native 
rulers than of native princes, because in many 
cases the Government of the self-governing 
dominions is vested not only in the prince, but 
also, to a great extent, in the Eyksgrooten or 
grandees. The most important of the native 
princes are — the Sidtans of Deli (Sumatra), 
Langkat (Sumatra), Asahan (Sumatra), Sam- 
bas (Borneo), and Koetei (Borneo). The 
Soesoehoenan of Soerakarta or Solo (Java) 
and the Sultan of Djocjokarta (Java) are very 
great personages, but with little real power. 
Soerakarta and Djocjokarta are often called 
the Vorstenlanden (Yorst = Prince). 

(/) There are only three G-overnors — one of 
Sumatra's West Coast, one of Atjeh (Sumatra), 
and one of Celebes. Where there are no 
Governors the Eesident ranks as the highest 
official on the spot. 

(y) In some of the outlying districts the 
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nobles of various rank and title, appointed 
and dismissed by the Dutch Grovernment, 
form the connecting link between the latter 
and the native population. 

As for the foreign Orientals, they are, as Foreign 
a rule, represented by their own " Officers," 
who, Hke the native dignitaries, are sub- 
servient to the authority of the Dutch officials. 

We now come to two subjects which are 
more closely related to the main subject of 
this treatise, and, therefore, require a broader 
treatment than the few lines which it was 
considered sufficient to devote to the fore- 
going remarks on the general condition of 
the archipelago — vi2i., the Laws of Nether- 
land East India and the Courts. 

The Laws of Netherland East India, The laws, 
taking the word "law" in its widest sense {h), 
consist of : — 

Firstly: Laws properly speaking, which Various 
are passed by the Legislative Power in 
Holland. 

Secondly : Koninklijke Besluiten (Decrees 
of the Sovereign in HoUand). 

officials bear the more modest title of " Oiviel 
Gezaghebber " (Civil Administrator), or of 
"Postbouder" (Postholder). 

(A) By-laws, passed by Government officials, 
local councils, &c., acting within the scope of 
their authority, do not concern us here. 



tion. 
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Thirdly: Ordonnantien (Ordinances) of 
the Governor- General. 

Official T]iey are published in the Official Gazette 

(Staatshlad), and obtain binding force, unless 
another time has been fixed : in Java and 
Madoera on the thirtieth day, and in the 
other parts of the archipelago on the hun- 
dredth day after the date of publication. 

Applioa- They apply frequently to Java and Ma- 
doera, or to one particular part of the out- 
lying possessions only; for local conditions 
vary so much throughout these vast dominions 
that one law cannot always be applied to 
them all ; and, while laws may be necessary 
or beneficial for one group of subjects, other 
groups may live under conditions so totally 
different that the same or similar laws applied 
to them would be nothing less than disastrous. 
But the standard law may be said to be that 
of Java and Madoera; and in numerous 
cases legislation, which at first has been 
limited to these islands, has afterwards been 
extended, with or without modifications, to 
various parts of the outlying possessions. 
Whilst, therefore, it is correct to speak of the 
laws of Netherland East India, using the 
word as a comprehensive term, it is, none the 
less, necessary, in the case of each single law, 
first to enquire, whether this law applies to 
the whole of Netherland Bast India or not. 
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and, if not, to which part or parts of the 
archipelago its operation is restricted. 

With regard to the Self- Governing Do- Self- 
minions it may here be observed that, do^Y-''™^ 
although the power of the native rulers is, ^^°^«- 
as a matter of fact, subject to the sovereignty 
of the Government, nevertheless the Govern- 
ment has, either because there was little ne- 
cessity or else for reasons of policy, generally 
abstained from prescribing any laws for these 
Dominions. As we will, however, see here- 
after (p. 50), the Government has sometimes 
been obliged to depart from this line of 
conduct. 

Dutch East Indian Legislation is not the Two-fold 
same for all classes of the population, but has ^^^ *" 
a twofold character. 

Firstly : The legislation for Europeans For 
and those placed on the same footing (see peans &o. 
p. 5) is as much as possible in accordance 
with the laws of Holland. 

Secondly : The legislation for the natives For 
and the foreign Orientals (see p. 5), on the "^^ 
contrary, consists in the main of, or is based q^!^^^, 
upon their own immemorial laws, religions 
and customs ; but to such an extent as their 
social conditions require, the European legis- 
lation may be declared applicable to them, 
while, moreover, they are allowed to subject 
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themselves voluntarily to the civil and com- 
mercial laws established for Europeans. 

The foreign Orientals in Java and Madoera 
and in some parts of the outlying possessions 
are at present in matters of civil and com- 
mercial law already subject to a considerable 
portion of the legislation for Europeans ; 
but in matters of criminal law the same law, 
as a rule, still applies to both natives and 
foreign Orientals. 

Principal The principal general statute Laws of 
general x x tj 

laws. Netherland East India are : — 

Codified 1. The " Reglement op het beleid der 
Eegeering van Nederlandsch- Indie," usually 
called the " Eegeeriugs Eeglement " (Regu- 
lation concerning the Government of Nether- 
land East India), which is the fundamental 
or constitutional law of the Colony. 

There have been several successive laws of 
this kind. The first was passed in 1815 ; 
the present one, since considerably modified, 
dates from 1854. 

2. The " Algemeene bepaKngen van wet- 
geving voor Nederlandsch-Indie " (General 
Rules of Legislation for Netherland East 
India), which, like most of the following 
ordiuances and codes, was, in its original 
form, passed about the middle of the nine- 
teenth century. 

3. The "Reglement op de regterlijke 
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organisatie en het beleid der justitie " 
(Regulation concerning the Judicature and 
Administration of Justice). 

4. The " Burgerlyk wetboek," or Civil 
Code for Europeans, containing 1993 
tirticles, and divided into four books, viz., 
Book I., Of Persons ; Book II., Of Things ; 
Book III., Of ObKgations; Book IV., Of 
Evidence and Prescription. 

5. The " Wetboek van Koophandel," or 
Commercial Code for Europeans, containing 
748 articles, and divided into two books, of 
which the first deals with commercial law 
in general, and the second with maritime 
law. 

The third book, on bankruptcy and 
suspension (surseance) of payment, has 
since been replaced by the Bankruptcy Act 
of 1905. 

6. The " Eeglement op de burgerlyke 
rechtsvordering," or Code of Civil Procedure 
for Europeans. 

7. The "Wetboek van Strafrecht," or 
Criminal Code and the Police Regulations 
for Europeans. 

8. The " Reglement op de Strafvorder- 
ing," or Code of Criminal Procedure for 
Europeans. 

9. The "Wetboek van Strafrecht," or 
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Criminal Code and the Police Regulations 
for Natives. 

10. The "Eeglement op de uitoefening 
der policie, de burgerlijke regtspleging en 
de strafvordering onder de inlanders en de 
daarmede gelijkgestelde personen op Java 
en Madoera" (Regulation concerning the 
Police, Civil Procedure and Criminal Pro- 
cedure for the Natives and those ranked as 
their equals ia Java and Madoera), usually 
called the " Inlandsch Reglement " (Native 
Regulation). 

11. The numerous "Regulations concern- 
ing the Judicature and Administration of 
Justice " for the various parts of the out- 
lying possessions, partly modifying and 
partly supplementing the general laws, so 
as to meet the exceptional needs of each 
particular sphere. 

Separate Besides these codified laws, a great number 
of separate laws are in force, which deal more 
particularly with the further working out of 
one subject or one group of subjects. For 
instance, the various Agrarian laws, the 
" Regaling van het oogstverband " (Regu- 
lation concerning Mortgage of Crop), the 
"Ordonnantie op de overschrijving van den 
eigendom van vaste goederen en het in- 
sohrijven van hypotheken op dezelve in 
Nederlandsch-Indie" (Ordinance concerning 
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the Transfer of Free Ownership of Fixed 
Property and the Eegistration of Mortgages), 
the " Indische Mynwet " (Indian Mining 
Law), the various laws on taxes, &o. 

The greater part of this mass of statute Dutch, 
law is, as we have already pointed out, and ' 
framed on the pattern of the laws in force ^^^^ 
in the motherland in Europe, or, at any 
rate, imbued with the same legal principles. 
A thorough knowledge of the laws of 
Holland, and, as far as the principal codes 
are concerned, of French (Codes Napoleon) 
and Roman law — on which the Dutch codes 
to a great extent are based — is therefore 
indispensable for a true understanding and 
interpretation of the laws of Netherland 
East India. 

Some of the most important and, to those General 
acc[uainted with English law, most remark- of 
able general principles which underlie the le^^at^ 
European legislation and juiisprudenee are and jims- 
the following : — 

Firstly, the only law which is binding 
upon every subject, and which the Courts 
apply, is statute or written law. 

Secondly, custom has not the force of law 
(except in those rare cases where statute 
law distinctly refers to custom), and common 
or unwritten law, as a system of universal 
rule of the country, does not exist. 

K. B 



18 THE LAWS OF NETHEELAND EAST INDIA 

Thirdly, the only law administered 
throughout the country being statute law, 
every Court, in eases where the statute law 
is silent, defective, ohscure or doubtful, 
decides according to the best of its own 
judgment, having due regard to the general 
principles of the law and jurisprudence, and 
to analogy. 

Fourthly, if in a case where there is a 
right of appeal, cassation, or revision, the 
appeal, cassation, or revision has been heard 
and determined, the lower Court in that 
case is, of course, bound by the decision of 
the higher Court in the same case ; but 
apart from this, the interpretation or the 
supplementing of the law by one Court, 
even a higher Court, or the highest Court 
in one case, is not binding upon any other 
Court in another subsequent case, and every 
Court, even the highest Court, when inter- 
preting or supplementing the law, can re- 
voke or alter its own opinion given in a 
previous similar case, the leading principle 
being that no judge (except in such oases 
where there has been appeal, cassation, or 
revision) should be forced to give an opinion 
against his own conviction of what is the 
law. 

Fifthly, neither custom nor judicial pre- 
cedent has therefore the force of law, but 
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their existence, as likely to guide and in- 
fluence the mind of the Court in those cases 
where the rule of statute law is not self- 
evident, is nevertheless of considerable im- 
portance. 

Sixthly, trial by jury not being part of 
the law (see p. 23), and all questions, both 
of fact and of law, being decided by the 
judges, the latter follow, in civil cases and 
under the present practice, the following 
maxims : — " Ultra petita non cognoscitiir " 
(the judge does not go beyond the request 
of parties), and "Da miM factum, dabo tihi 
jus " (give me the fact, I shall give you the 
law) — i.e., the Court is passive, both with 
regard to procedure and to evidence. For 
instance, no facts are within the knowledge 
of the Court but those which are stated by 
the parties ; a fact stated by one party and 
confessed, or not traversed, by the other is 
accepted as true by the Court in the same 
way as if it were a fact proved, even if there 
were collusion ; if a fact is denied and no 
evidence offered, or not proved, the fact is 
taken to be not true ; the Court does not 
enter judgment for what is not claimed or 
grant what is not applied for, even when 
the claim or application would have been a 
good one under the law ; if all the parties 
request it, the Court must give leave to the 
b2 
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action being withdrawn or the proceedings 
suspended. 

Seventhly, all intervention of the Govern- 
ment in matters concerning the administra- 
tion of justice is prohibited, except in a few 
instances mentioned in the Eegeeriags Eeg- 
lement. (See p. 14.) 

The The Courts administering the general law 

in those parts of the archipelago where the 
Dutch maintain direct government («') are 
either inferior Courts or superior Courts, 
and their jurisdiction is either exclusively 
restricted to native cases or a more extensive 
one. 

Inferior The inferior Courts are : — 

Native ^- Those Courts which consist of native 

courts. priests or nobles only for the trial of native 
cases, both civil and criminal, arising within 
the district. They bear various names in 
various parts of the archipelago, and are 
variously constituted, all according to the 
local laws, institutions, and customs. Their 
jurisdiction is, as a rule, limited to cases of a 
petty nature. 



(i) In Soerakarta and Djocjokarta the ad- 
ministration of justice is much the same as in 
the other parts of Java, hut some judicial 
power is left to the Soesoehoenan and to the 
Sultan. 
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2. The Courts, called " Landraad " in Laudraad, 
Java and Madoera, and in some parts of the °' 
outlying districts, but bearing different 
names in others. 

These Courts have jurisdiction in more 
important matters of civil and criminal law 
where the accused or defendants are natives, 
or persons considered their equals. They 
hear and determine also appeals from lower 
native Courts, where such an appeal is 
allowed. 

The President of the Landraad is a 
European official learned in the law, assisted 
by a European " Grriffier " (Eecorder) ; the 
other judges and the Public Prosecutor 
(" Djaksa ") are natives of high rank. 

3. The Coiirt of the " magistraat" (magis- Magie- 
trate) m the outlying possessions. ihe 
magistraat is always a Government official. 

His jurisdiction varies, but is generally a 
limited one, both in civil and in criminal 
cases. 

4. The " Politierol" in Java and Madoera, Politierol. 
where the Resident or his European deputy 

as sole magistrate hears and determines 
police offences committed by natives or those 
placed on the same footing. 

5. The Court of the " Residentierechter " Residen- 
or " Eesidentiegerecht," for the trial of 
minor offences committed by Europeans or 
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those belonging to the same group, and 
small civil actions brought against them 
or those natives who have voluntarily sub- 
jected themselves to the civil and commercial 
laws established for Europeans. 

The sole judge is a European official — as 
a rule the President of the Landraad, assisted 
by a " Grriffier " (Recorder). 

Superior The superior Courts are : — 

Raadvan ''■• '^^® " Eaad van Justitie" (Court of 

Justitie. Justice). 

There are six of these Courts : three in 
Java, i.e., one each at Batavia, Soerabaja 
and Semarang ; two in Sumatra, at Padang 
and at Medan ; and one in Celebes, at 
Makasser. 

Each Court has jurisdiction over a certain 
part of the archipelago, the jurisdiction over 
Borneo being divided between the Court of 
Justice at Batavia and the Court of Justice 
at Soerabaja. West Java comes under the 
jurisdiction of the Court of Batavia, Middle 
Java under that of the Court of Semarang, 
and East Java under that of the Court of 
Soerabaja (A). 

Each Court consists of a Presiding Judge, 
a certain number of other judges, a Public 
Prosecutor, called " Officier van Justitie," 

(A) Java is customarily subdivided into three 
sections, viz., West, Middle, and East Java. 
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with his suhstitute or substitutes, and a 
"GfrifBer" (Recorder), with his substitute 
or substitutes, all of whom are European 
ofiSciala learned in the law. 

In these Courts are cognizable all civil 
actions and criminal cases of which cogni- 
zance is not taken by any of the inferior 
Courts, and to them lies appeal from the 
judgments of inferior Courts when such 
appeal is allowed, and, as a revisionary 
Court, from judgments in criminal cases 
passed by the Landraad or similar Courts, 
which are no acquittals. 

2. The " Hooggerechtshof van Neder- Hoogge- 
landsoh-Indie " (the High Court of Justice 
of Netherland East India) at Batavia. 

This is the highest tribunal in the country, 
and sits as a Court of ultimate appeal, cassa- 
tion and revision. Its composition is similar 
to that of the Courts of Justice, but the 
" Officier van Justitie " of the High Court 
is called " Procureur-Generaal," and his 
substitute " Advokaat-Generaal." 

These Courts and these judicial oiEcials Pro- 
are the sole instruments for the administra- 
tion of the law. There is no jury, either 
in criminal or in civil cases, and verdict, 
sentence, order or judgment are given by 
the same judges, and by the judges only, 
whose deliberations are secret, but whose 
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decisions and the motives which have guided 
them are pronounced in public. The hear- 
ing of all law business is, as a rule, strictly 
public, but in civil matters before the superior 
Courts much of the proceedings is done in 
writing. 

Legal AH the higher judicial officials in Nether- 

' land Bast India, like their Dutch colleagues 
and the members of the Bar both in Holland 
and in Netherland East India, are prepared 
for their future career at one of the Univer- 
sities of Holland, where every jurist takes 
his degree. 

Advo- The barristers or " advokaten," since the 

Gates. 

law has paved the way for the fusion of the 
legal professions, are now generally at the 
same time " procureurs " or solicitors (l), 
and the two professions are thus vested in 
one body of advocates. They have office in 
those places where a Court of Justice is 
established. Three amongst them — one at 
Batavia, one at Soerabaja, and one at 
Semarang, being appointed standing counsel 
to the Dutch East Indian Government — 
bear the title of " Lands (Grovernment) 
Advokaat." 

(I) Much of the work outside the Courts 
done in England by solicitors is entrusted in 
Netherland East India to the Notaries Public, 
whose sphere of action is an important one. 
(See p. 63.) 



RELATING TO LAND. 25 



CHAPTER II. 

ON THE AGRARIAN LAWS IN GENERAL AND 
THE RIGHTS OF NATIVES WITH REGARD 
TO LAND. 

In order to understand thoroughly the rather Eoono- 
complioated present agrarian legislation of ^gtory 
Netherland East India, it would be necessary 
to develop at length the economical history 
of these islands. As this, however, would 
lead too far, and the reader is likely to be 
more interested in what is, than in what has 
been, it will be sufEcient for our practical 
purpose to sketch rapidly a few turning 
points in this history, of which the effects 
are still more or less noticeable in our times. 
The Javanese have two old proverbs, which 
summarise, and always have summarised, 
their ideas of possession and property — viz., 
" kang gawe, doetm " and " kang nganggo, 
doewe," i.e., "who makes, has" and "who 
uses, has." Applied to land this means that 
the land belongs to him who cultivates it or 
uses it ; but, as in these regions — where the 
individual, little capable of energy and effort, 
is nothing and the multitude is everything — 
the cultivation of the soil has always been 
b5 
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entrusted not so much to the individual as 
to the tribe and the community, we find, from 
the oldest times, the tribe and the community, 
side by side with individual cultivators, in 
possession of the land, limited in their rights 
only by those of the native princes and 
grandees who, originally warriors and pro- 
tectors, soon became rulers and usurpers. 

The Dutch Bast Indian Company (see 
p. 4), as may be expected in their times of 
strife, did not bother very much about the 
rights either of the people or of their rulers, 
but simply reigned over all as absolute 
master ; and, whenever it stood in need of 
money, the Company unhesitatingly sold 
the land, sometimes whole provinces, to the 
highest bidder. 

The first, who felt the want of leading 
and just principles, was Sir Thomas Stam- 
ford Raffles (see p. 5). He ordered an en- 
quiry into the nature of the native rights to 
the land, and came to the conclusion that, in 
general, aU the land was the exclusive domain 
of the Sovereign, who could, however, bestow 
parts on native princes or on others; but 
that those grounds, which were cultivated by 
the native population, belonged to them by 
right of occupation. 

Since then, the economical policy of the 
Dutch East Indian Government has chiefly 



RELATING TO LAND. 27 

turned upon the thorny question of how to 
regulate the agricultural conditions of the 
natives and their oontrihution to the revenues 
of the State, suhjects which are outside the 
scope of this treatise; but Raffles' con- 
clusions have, in the main, remained the 
leading principles of the Government until 
to-day. 

Under the Agrarian Legislation of 1870, Sovereign 
which is still in force, and the laws and rights 
regulations based on it, as well as under the ^^^rd to 
general law of the country, we can now l™'^- 
distinguish the following rights with regard 
to land : — 

1. The general Sovereign rights of the 
State. 

2. The rights of native rulers. 

3. The rights of the native population to 
such grounds as are cultivated or used by 
them. 

4. The rights granted by the G-overn- 
ment, by native rulers, or by natives to 
others (individuals or companies), the rights 
transferred or granted by the latter to third 
parties, and all rights derived from these. 

Of the Sovereign rights of the State and 
the rights of native rulers nothing more 
need be said. The rights of native rulers 
are more or less restricted in various parts of 
the Colony, often embodied in treaties or 
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contracts with the Q-ovemment, and always 
ultimately dependent upon the Grovemment's 
pleasure. 
Heredi- The most important rights of the native 
rights of population are the so-called " erfelyk grond- 
^th bezit " (hereditary possession of the land) in 
lafr*^*" Java and Madoera. This "erfelyk grond- 
hezit" is either (a) individueel (individual), 
or (b) communaal (communal), according to 
whether the land is occupied by single 
individuals or by groups of natives belonging 
to the same commune or community (Java- 
nese : dhsa). As the word " erfelyk " (here- 
ditary) indicates, it passes from generation 
to generation. In those districts where 
communal possession prevails, the land 
possessed is either periodically re-divided 
between the inhabitants of each dim or joint 
occupants, or else each of the latter has a 
permanent right to such part of the common 
land as was once for all allotted to him. 

Conversion of communal right into indi- 
vidual right is allowed, and individual right 
of possession can, on behalf of its owner, be 
converted into so-called agrarian right of 
property or free ownership, which, constitu- 
ting a proper title, is transferable to third 
parties. But here the law steps in, and 
declares — 

(1) That no native is allowed to alienate 
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his rights, either of possession or of agrarian 
free ownership, to persons other than natives ; 
and 

(2) That the law regulates the manner in 
which natives are allowed to let their lands 
or to grant the use thereof to persons other 
than natives. 

The native character is kind, childish, 
confident, careless and prodigal ; and the 
Q-overnment, justly afraid that the natives, 
freely left to themselves, would soon lose 
everything to the more cunning and more 
wealthy foreign Orientals and Europeans, 
made this law for their protection and 
prosperity. 

The result of these rules is that the native 
rights with regard to land are of compara- 
tively little importance and concern to the 
European. In Java and Madoera he cannot, 
as a rule, acquire native land except on lease 
or in use for a short time only and not with- 
out interference of the Grovemment (a) ; in 
many of the outlying districts under direct 



(a) The author does not forget that these 
leases of native land are of vital importance to 
many great industries, which are mainly in 
the hands of Europeans, such as sugar and 
tobacco ; but, generally speaking, it remains 
true that a gulf exists between the native 
rights and the European, which makes the 
former of small use to the latter. 
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rule of the Government similar conditions pre- 
vail ; and in the self-governing parts of the 
archipelago, he has generally to deal with 
the native rulers and rarely with their sub- 
jects. On the other hand, the rights which 
he might acquire either from the Q-ovemment 
or from these native rulers, or from such 
individuals or companies as possess rights 
originally derived from these powers, are of 
much greater, and indeed, of the highest 
importance. 
Summary We will, therefore, deal more at length 
following with these rights to which the European 
« ap ers. ;iggjgiation can be applied in the following 
chapters. In Chapter III. we will consider 
the right of " eigendom " (free ownership), 
and in Chapter IV. leaseholds and various 
other rights, which, although different one 
from another, are similar in this respect, that 
all of them give to the holder certain rights 
with regard to real property, of which the 
" eigendom " belongs to another (b) ; while 



(i) It is not the author's intention to point 
out regularly the numerous differences between 
the law of Netherland East India and the law 
of England. The former will speak for itself, 
and the differences will be noticeable enough 
to the reader acquainted with English law. 
But it may be said here that in Dutch East 
Indian law no such distinctions exist between 
various kinds of estates as in the English law. 
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after a brief outline of the law of mortgage 
in Chapter V., we will in Chapter VI. con- 
sider titles, contracts, Bale and registration, 
in Chapter VII. taxation and " verponding," 
and in Chapter VIII. some of the leading 
principles and provisions of Dutch East 
Indian mining law. 



and that there are no ways of standing pos- 
sessed of an estate other than those described 
in Chapters III. and IV. 
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CHAPTER III. 

ON EIGENDOM (rEEE OWNERSHIP). 

Defini- The right of " eigendom " (free ownership, 
Lat. proprietas, Fr. propri^t^) is defined in 
Article 570 of the Civil Code (based on 
Article 544 of the French Code CivU) as 
" the right to have the free enjoyment of a 
thing, and to dispose of it in the most 
absolute manner, provided that no use is 
made of it in defiance of the laws or public 
ordinances passed by such authority as is 
competent to do so, and provided nothing is 
done to interfere with the rights of others ; 
all except the expropriation for public use 
against proper iademnifioation according to 
the law." 

Rights of This definition embracing immoveable 
(fixed, real) property no less than moveable 
(personal) property {a), the " eigenaar " or 
free owner of real property (J) is, under 

(a) For the exact definition, under Dutch 
law, of these terms see p. 53. In this book 
the term "real property" or "real estate" 
stands for land, and everything built on it. 

(6) It seems better to avoid such terms as 
"freeholder" and "freehold," which might 



eigenaar. 
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Dutch East Indian law, the absolute master 
of it, in so far as his absolute right is com- 
patible with the due observance of the laws 
of the country. He may, in general, use it, 
give it away, alienate it, grant leases or 
mortgages, and even bequeath it, under his 
will, to whomsoever he chooses (c) ; and if 
he dies intestate, the real property devolves, 
together with the remainder of his estate, 
and in the same way as any other real or 
personal thing belonging to his estate, on 



cause the reader conversant with English law 
to think of such things as freeholds of inherit- 
ance, or not of inheritance, fees simple or 
limited, &c., which do not exist in Dutch or 
Dutch East Indian law. 

(c) No such thing is known under the law 
of Holland or of Netherland East India as the 
heir-at-law, heir apparent, or heir presump- 
tive of English law. A legal share (legitieme 
portie), similar to the "reasonable part" 
of the Scots law, is due exclusively to the 
deceased's ascendants or descendants in the 
right line, and can be claimed by them, 
although the deceased might have disposed of 
this share on behalf of others. But this does 
not affect real estate more than it does per- 
sonal estate ; nor does it impair the general 
rule stated above, for, apart from the fact that 
such persons as might be entitled to a legal 
share are often not in existence at the time of 
demise, the testator is always free to make up 
the legal share under his will from whatsoever 
part of his estate he chooses, and to exclude 
from it such real or personal property as he 
might wish to bequeath to others. 
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his legal heirs (d), i.e., on his lineal descen- 
dants, male and female, or, on failure of 
these, to his next of kin, male and female. 

His right being absolute and transferable, 
the gift, sale, bequest or inheritance of his 
real property bestow on his successor the 
same absolute and transferable right, and so 
on ad infinitum. And if, under the contract, 
under the will or under the law, the property 
goes to more than one person, these persons 
become co-owners until a division has taken 
place. 

Expro- Tlie most important case, in which the 

pnation. 

law itself encroaches upon the absolute right 

of the owner, is that of expropriation ; but 

no expropriation is allowed under the law of 

Netherland East India, unless the public 

interest makes expropriation a matter of 

necessity, and even then an indemnification 

has always to be paid, which, if the Grovem- 

Heirs and (d) Heirs (Heir ^ er/genaam ; Lat., heres ; 

legatees. 'Pv., heritier) are called legal heirs in case of 
intestacy ; but those to whom, under a will, 
the whole, or a certain part, e.g., half or one- 
third, of the estate is bequeathed are heirs 
under the will or testamentary heirs. Those, 
on the contrary, to whom, under a will, one or 
more definite things, e.g., a horse or a house, 
or ten houses, or a sum of money, are given 
are not called heirs, but legatees, and they 
have no other right but the right to demand 
from the testamentary heirs the deUvery of 
the legacy. 
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ment and the owner of the real property 
cannot agree amicably, is fixed by the Court. 

In the Dominions of Netherland East^artiou- 
India, directly governed by the Q-overnment, landeryen 
we have at present to distinguish between estates)! 
two kinds of real property belonging to 
private owners (individuals or companies), 
viz., between : — 

(I.) The so-called "particuHere landeryen" 
(private estates), and 

(II.) All other real properties. 

The " particuHere landeryen " are those 
lands, often of considerable area, which were 
originally sold by former Grovernments, 
especially by that of Sir Thomas Stamford 
Raffles, to fill the treasury. They are a 
survival of the past. The last of these 
estates was sold by the Government in 1836, 
and Article 62 of the Eegeerings Eeglement 
(see p. 14) now declares that " the Grovernor- 
General is not allowed to sell land, except 
small pieces for the extension of towns and 
villages and for industrial purposes. ' ' Never- 
theless, more than 500 of these " particuHere 
landeryen," with a native population of 
nearly two miUions, are still in existence, 
partly in the hands of foreign Orientals. 

The relations between the Government 
and the owners of these " particxiHere 
landeryen " have never been altogether 
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satisfactory, and more particularly the facts 
that in many cases the natives, living on 
these estates, are obliged to hand over a 
certain part (tjoeke or contingent) (e) of the 
products, grown by them, to their landlords, 
and the latter can demand native labour 
(heerendiensten) for the making or repairing 
of roads or other similar purposes, have always 
inspired anxiety to the Government, whose 
own enlightened poHcy on behalf of its 
native subjects has often been opposed to 
the existence of such important rights, vested 
in not always sufficiently scrupulous private 
owners. A " Regulation for the private 
estates westerly of the Tjimanoek Eiver," 
iucluding in its scope the greater number of 
these estates, and at the same time the 
most important ones, was passed in 1836, 
another, for the estates easterly of this 
river, in 1880, but both, although often 
altered, failed to bring lasting improvement. 
Finally, in 1910, a Grovernment Bill was 
passed by the Dutch Parliament, empower- 
ing the Government to declare by Ordinance, 
when deemed necessary, "that the public 
interest requires that one or more private 
estates in Java shall wholly or partially be 
restored to the domain of the State." 

(e) Tjoeke is a proportional part, contingent 
a fixed quantity. 
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(Article I.) The remaining articles of this 
short, but in its consequences far-reaching, 
law are : — 

Article II. " If, after this declaration, it 
appears that the right of property of the 
designated lands or parts of lands cannot he 
acquired by means of amicable agreement, 
the transfer of property shall be ordered by 
judgment of the Court, which at the same 
time fixes the compensation to be paid to 
the owner." 

Article III. " The property does not pass 
untU after payment of the compensation." 

Article IV. " A general Ordinance shall 
regulate what is further necessary for the 
execution of the preceding provisions " (/). 

The second category of real property other real 
belonging to private owners comprises, as v^°v^ y- 
we saw, aU other real property {g), and con- 
sists of — 

(1) Such property of which the title has 
been acquired or derived by the present 
owner from other private predecessors, and 

(_/) This Ordinance has not yet been passed 
(February, 1911). 

(g) It goes without saying that, legally 
speaking, those properties belonging to the 
second category are also "private estates," no 
less so than those belonging to the first cate- 
gory. In Dutch the word " landery," which 
generally means a rather large landed estate, 
lends itself less to confusion. 
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(2) Such property of which the title has 
been granted to the present owner by the 
Government. 

The second group can again be sub- 
divided into — 

(a) Land sold by the Government by 
public auction to the highest bidder, and 

(b) Land sold by the Government to an 
apphcant. 

In either ease the sale must not exceed 
10 baoes (1 baoe= about If English acres), 
and must be in accordance with Article 62 
of the Regeerings Reglement (see p. 35) and 
not injurious to the interests of the native 
population. 
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CHAPTER IV. 

ON LEASEHOLDS (a) AND OTHER RIGHTS WITH 
REGARD TO REAL PROPERTY, OF WHICH 
THE EIGENDOM (fREE OWNERSHIP) 
BELONGS TO ANOTHER. 



Erfpacht — Opstal — Vruchtgehruik — Qebruik 

— Huur — BruiMeen — Agricultural 

Concessions. 

The right of " erfpacM" 18, next to the right Erfpacht. 
of "eigendom" (free ownership), the most 
important right with regard to land, which 
the European law of Netherland East India 
recognises. It takes its origin from the Jus 
emphyteuticum or emphyteusis of the Roman 
law, and is, like this, a jus in re aliena, Jus in re 
i.e., a right to enjoy the property of another 
person. 

(a) There is no proper equivalent for "lease- 
hold " in Dutch law, and it is hardly necessary 
to say that the English word "leasehold" is 
not used here in its strictly technical sense of a 
dependent tenure, derived from a freehold or 
a copyhold, but merely to indicate estates 
which are held under a lease, i.e., for a term of 
years. 
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Left out in the Code NapoMon, it found 
its way into the Dutch Civil Code, and 
subsequently into the Civil Code of Nether- 
land East India. 

Defim- Article 720 of the latter Code defines the 

tion. 

right of " erfpacht" as the right to have the 

full benefit of the immoveable property be- 
longing to another, on condition of paying 
to the owner, as a recognition of his right, 
a yearly rent, either in money, or in pro- 
ducts, or fruits. It is, as the word " erf- 
pacht " or " erfelyke " (hereditary) " pacht" 
(lease) indicates, a right which is hereditarj', 
i.e., it passes, at the death of its owner, 
called " erfpachter," to those who, under his 
will, or, in case of intestacy, under the law, 
are entitled to his estate. 
Govern- Although every real property can be 
erfpacht. granted in " erfpacht " by the owner, private 
real property in Netherland East India, 
charged with " erfpacht," is rarely met with. 
On the other hand, leases, which are granted 
by the Government, are nearly always " erf- 
pacht," and most planters and other indi- 
viduals or companies, acquiring land from 
the Government and holding it on lease, are 
" erfpachters " ms-d-vis the Government. 
Their rights and duties are dependent, in 
the first place, upon the conditions under 
which their title was given to them ; and, 
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in the second place, upon the rules of the 
Agrarian laws for the time being ; and are 
otherwise those of all other " erfpachters " 
under the Civil Code. 

Under the Agrarian Law of 1870, and Agrarian 
the laws and regulations based upon it, 
" erfpacht " is now, in Java and Madoera (b), 
granted by the Grovernment for an area 
usually less than 500 baoes (see p. 38) , and 
for a period not exceeding seventy-five 
years, but capable of renewal, to all Nether- 
landers (c), persons domiciled (d) in the 

(5) A number of Ordinances have been 
passed containing similar provisions for many 
of the outlying possessions. They vary only 
slightly from one another, and from those in 
force in Java and Madoera. The maximum 
canon outside Java and Madoera is 1 &. (Is.Sd.) 
per baoe. 

(c) The author purposely selects this word, 
used by Motley and others, which, in his opinion, 
as a legal term, is preferable to " Dutchmen," 
although the latter is the usually accepted 
translation of the Dutch word " Nederlanders." 

(d) In Dutch and Dutch East Indian law, DomicUe. 
the word "domicile" has a much narrower 

sense than in English law, and means only the 
place of chief residence. It is by no means 
synonymous with nationahty, e.g., an EngHsh- 
man permanently residing at Batavia, although 
remaining an Englishman under the law, is 
domiciled at Batavia ; removing to Soerabaja, 
his domicile becomes Soerabaja, &c. To ac- 
quire domicile in Netherland East India all 
persons coming from elsewhere have to obtain 
a Government permit. 
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Netherlands, or in Netherland East India, 
or companies establislied in the Nether- 
lands or in Netherland East India, on such 
Tinoultivated land helonging to the State as 
is not legally exempt {e.g., cemeteries, 
puhlic markets, land reserved for G-ovem- 
ment cofEee plantations, &c.), against pay- 
ment of a yearly rent called " canon," 
■which varies according to the position and 
valuation of the land, hut rarely exceeds 
6 fl. (ahout 10s.), and is often as little as 
I fl. (ahout \Qd.) per haoe (e). Sometimes 
the right of " erfpacht " is sold by public 
auction to the highest bidder, but in most 
oases it is granted to an applicant who has 
himself selected the land he wishes to 
acquire. 
Eights The Grovemment " erfpachter " in Java 

of govern- and Madoera, to whom we shall now confine 
p^hters' ourselves, enjoys and exercises during the 
in Java term of his tenure practically all the rights 
Madoera. of " eigendom " (free ownership), including 
the right to construct buildings and to lay 
out plantations. But he is not allowed to 
cultivate the poppy, or to make salt, or to do 
anything which might lead to the deteriora- 



(c) Exceptional provisions have been made 
for the granting in " erfpacht " of smaU pieces 
of land to indigent Europeans, or other in- 
digent persons belonging to the same group. 
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tion of the land, or to construct aqueducts, 
or to use already existing means of water 
supply, witliout special leave from the 
Grovemment ; nor, of course, is he entitled 
to dispose of the property of the land, which 
is not his, but remains vested in the Govern- 
ment absolutely. His own right of " erf- 
pacht," such as it is, he may sell, as long as 
the purchaser answers the conditions of 
nationality or domicile mentioned above ; 
but, unless the " canon " has been fully 
paid up to the year of the transfer the 
Government consent is necessary, both the 
old and the new " erfpachter " remaining 
responsible for such " canon " as may be 
overdue. He may also grant mortgages, 
the property charged being again not the 
land, but only the right of " erfpacht." (See 
Chapter V.) On the other hand, he has to 
defray all costs of maintenance and repair, 
and to pay, besides the " canon," all taxes. 
(See Chapter YII.) 

In ease the " erfpachter " fails to discharge Termiua- 
duly the conditions imposed upon him, the erfp^ht. 
Government can take legal proceedings 
against him in Court, in the same manner 
as every subject of the State could were the 
land his, and has the option to claim, either 
the fulfilment of the contract, or else its dis- 
solution, with damages. But if the " canon " 
c2 
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has not been paid for five consecutive years 
the right of " erfpacht " can be declared in 
a summary way to be forfeited and to have 
expired. 

At the termination of the "erfpacht," 
either through course of time or through 
other causes, the " erfpachter " can take 
away all buildings and plantations which 
are his. If he does not, the buildings and 
plantations become the property of the owner 
of the land, without compensation, under 
the rule " Cujus est solum, ejus est altum," 
i.e., whose is the soil, his it is to heaven ; 
but if he does so and damages the ground 
he has to indemnify the owner. 

The right of " erfpacht " cannot be 
abandoned voluntarily by the "erfpachter," 
unless with the consent of the Grovernment. 

Erfpaolit " Erfpacht " must not be confused with 
dienst- "erfdienstbaarheid." "Erfdienstbaarheden," 
baarheid. -^^ ^]^g senitutes rerum of the Roman Law, 
the servitudes of the French Law, the ease- 
ments of the English Law and the servitudes 
of the Scots Law, are burdens, with which 
one real property is charged on behalf of 
another real property, e.g., the right of way, 
the right of passage of water, &c. In this 
book we have no concern with " erfdienst- 
baarheid." 



RELATING TO LAND. 46 

Another jus in re aliena is the right of Opstal. 
" opstal," the superficies of the Eoman Law, 
which is, according to Article 71 1 of the Civil 
Code of Netherland East India, the right to 
have buildings, works or plantations on land 
belongiag to another person. While the 
" erfpachter " has the full benefit of the soil, 
the right of the " opstaller " (superficiarius) 
is a much more restricted one ; but, apart 
from this, the rights and duties of the " op- 
staller " are much the same as those of the 
" erfpachter." He usually pays, during the 
term of his tenure, a yearly rent {salarium, 
pensio), and he may sell and bequeath his 
right and mortgage it ; but, at the end of the 
" opstal," which is after thirty years, if no 
other period has been agreed upon, the land- 
owner has always to pay a compensation for 
such of the " opstaller's " buildings, works 
and plantations as may become his (the 
land-owner's) property. 

Grovemment land can be obtained in " op- 
stal," but only small pieces for houses or 
industrial undertakings. 

Less frequently met with is a third right, Vruoht- 
the right of " vruchtgebruik " (usufruct), ^^ "^ 
which, like the usus/ructus of the Roman Law, 
and the um/riiit of the French Law, allows 
the " vruohtgebruiker " (usufructuary, Lat. 
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umsfructuarius, Fr. usufruitier) to enjoy the 
use and to reap the fruits of a property 
belonging to another person (Article 756 of 
the Civil Code of Netherland East India). 
The principal difference between " vruchtge- 
bruik " and " erfpacht " — apart from the fact 
that " erfpacht " can have no other subject 
but immoveable property, while " vruchtge- 
bruik" can also be of moveables — is this, 
that " vruchtgebruik " is not transferable 
and never survives the life of the " vruchtge- 
bruiker." 

Grebruik. Even more rare is the similar right of 
"gebruik" (use, Lat. usus, Fr. usage), 
which gives the " gebruiker " or person 
enjoying it (user, Lat. usuarius, Fr. usager) 
the right to use a real property, belonging 
to another person, and to reap the fruits 
thereof, but only those fruits which he might 
want for himself and his family. It is non- 
transferable and strictly attached to the per- 
son of the " gebruiker." 



Huur. 



Zakelyk 
recht. 



Very frequent, on the contrary, is " huur " 
(hire, Lat. locatio, Fr. louage) of real pro- 
perty, which, however, unlike the rights we 
have already considered, does not constitute 
a " zakelyk recht " (real right, Lat.y?<s in re, 
Fr. doit rM), but merely entitles the 
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" huurder " (hirer or lessee, Lat. coiidudor, 
Fr. locataire, preneur) to demand from the 
" verhuurder " (lessor, Lat. locator, Fr. 
bailletir), in virtue of their agreement, the 
possession and use of the latter's real 
property. 

Hire, according to Article 1647 of the 
Civil Code of Netherland East India, can be 
not only of real property, but also of move- 
ables, services, labour and industry, and all 
these sorts of hire are dealt with in the 
Code. For our purpose it will, however, 
suffice to indicate briefly such main prin- 
ciples of hire in general, and of hire of land 
in particular, as under the law will apply to 
all contracts as long and in so far as the 
parties have not agreed differently. 

Hire of real property then is, under Dutch 
East Indian law, a contract of bailment 
which implies the obligation on the one side 
to deliver the property to the hirer, to keep 
it in suitable condition for the purpose of 
the bailment, and to warrant the hirer's 
peaceful possession during the appointed 
term ; on the other side to pay the rent, to 
use the property well and with care, and to 
restore it in due time. 

The lessor is, as a rule, the "eigenaar " Lessor and 
(free owner) of the property, although it is 
conceivable, e.g., that the " erfpachter " lets 
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again the land or a part of it to its owner. 
Is the lessor the " eigenaar," then his power 
to sell the property during the term of hire 
to a third party is not impaired by the bail- 
ment ; but the sale does not affect the bail- 
ment, which is equally binding upon the 
purchaser. In the event of the lessor or the 
lessee dying the contract is not extinguished, 
but continued with those succeeding to the 
property or to the estate of the deceased. 

Repair. Although the lessor is obliged to keep the 

property in repair, yet repairs of a small 
nature are generally considered part of the 
hirer's duties ; but if the property becomes 
uninhabitable through repairs being urgently 
needed and no delay being possible, the 
hirer can claim for the dissolution of the 
contract, while if the repairs last longer than 
forty days the rent must be proportionately 
reduced. 

Peaceful The lessor must warrant the lessee's peace- 
sion. ful possession during the appointed term, 
and the law gives many minute provisions, 
which it is not necessary to enumerate here, 
in case his possession is disturbed ; but the 
lessee, nevertheless, is only the temporary 
holder or tenant of the property, and has 
not even the right to sub-let it (except part 
of a house occupied by himself), or to 
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transfer the bail to others without his land- 
lord's consent. 

The lessee's principal duty is to pay the Eent. 
rent, but, in case of land, failure of the 
whole crop or of at least half the crop can, 
under certain circumstances, give rise to a 
claim for reduction. If the lessee fails to 
pay the rent, the lessor has the option to 
demand either payment of the rent due or 
else the dissolution of the contract, with 
damages; and he can also take the latter 
course whenever, in case of land, the lessee 
fails or ceases to cultivate it properly. 

Government land in Java and Madoera, Govem- 

, 1, ■ , J T_ , ■ 1 j. raent and 

not cultivated by natives or reserved lor hire, 
their use, can be given in hire, generally 
for not more than twenty years, but only 
to Netherlanders (see p. 41), persons 
domiciled (see p. 41) in the Netherlands 
or in Netherland East India, or companies 
established in the Netherlands or in Nether- 
land East India, and, as a rule, only for 
agricultural purposes. The hirer must not, 
without the consent of the Government, 
transfer the contract or even the manage- 
ment of the land to another person. The 
interests of the natives, vis-d-vis the hirer, 
are carefully protected by the law. 

For Soerakarta and Djocjokarta (see p. 10), 
and for some of the outlying possessions, 
c5 
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where hire of land is a predominant feature, 
special provisions are enforced. 

Bruikleen. The last contract, mentioned in the Civil 
Code of Netherland Bast India, which we 
have to consider, is that of " bruikleen " 
(loan, Lat. commodatum ; Fr. prSt d 
usage), which, in many respects, resemhles 
both "gebruik" (see p. 46) and "huur" 
(see p. 46), but is always gratuitous. As, 
however, this contract is very rarely applied 
to land and the essential points of loan are 
very much the same everywhere, and no 
doubt familiar to the reader, we need not 
enter any further into it. 

Agrioul- On the other hand, a few words must be 

turalcon- ... , . i r- t • j n 

ceesions. Said m conclusion touching a kind oi con- 
tract which, although a creation of more 
recent time, is none the less already of 
considerable importance, and destined, per- 
haps, to be of even greater moment in the 
future, viz., the so-called " Concessies voor 
Landbouwondernemingen " (concessions for 
agricultural purposes), or " Landbouwcon- 
oessien" (agricultural concessions), which, 
in some seK-governing States in the out- 
lying possessions, can be granted by the 
native rulers, with the approval of the 
Q-ovemment. The Q-overnment officials are, 
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however, not allowed to give their consent 
in the name of the G-overnment, unless the 
concessions have been drawn up on a model, 
fixed by the Government, and unless certain 
rules, prescribed by the Government, have 
been observed. Except in the Eesidency 
East Coast of Sumatra, foreigners or foreign 
companies are excluded from these con- 
cessions. 

Agricultural concessions are granted for a 
period not exceeding seventy-five years, but 
capable of renewal, are limited, as a rule, to 
-5,000 baoes (see p. 38) and cannot be trans- 
ferred to others without the consent of the 
Government. A yearly " eyns " or royalty, 
to be fixed in each particular case, has to be 
paid by the concessionaire, who, in return, 
acquires much the same rights as the 
" erfpachter." The rights and interests of 
the native population are carefully protected. 
For instance, grounds occupied by the native 
population can be reserved on behalf of the 
occupants ; fruit trees, including bamboo and 
trees on which bees have settled, cannot be 
cut down unless those interested have 
consented and have received satisfactory 
indemnification ; sometimes, before trees can 
be cut down, leave of the Government must 
be obtained ; damage done to trees must be 
made good ; such part of the land as is not 
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wanted by the concessionaire himseli can be 
gratuitously used by tbe native population, 
for the purpose of planting rice or " djagoeng " 
(maize), &e. 

In case the cyns is not duly paid, or in 
case the concessionaire fails to mark out the 
boundary lines of his concession within a 
year after the concession has been approved 
of by the Government, the concession can be 
declared forfeited. At the expiration of the 
concession, save when renewed, the buUdings, 
&c., erected by the concessionaire, can be 
taken away by him or else paid for by the 
native rulers within one year. 
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CHAPTEE Y. 

ON MORTGAGES. 

Hypotheek — Credietverhand — Oogstverhand. 
To understand properly the Dutch and Immove- 
Dutch Bast Indian law of " hypotheek " moye-'''^ 
(mortgage, or perhaps better, nifgage ; Fr. *'''^®' 
hypotheque), which is very different from the 
English law of mortgage, it is necessary to 
know what things, under the Civil Code of 
Netherland Bast India, are considered im- 
moveables and what moveables. In general, 
immoveables are — 

1. Solum et res soli, i.e., the land and 
everything which is united with the land, as 
buildings, crops, &c. 

2. Everything destined to be permanently 
fixed to the ground, as mills, steam boilers, &o. 

3. All those rights and actions, through 
which power is obtained over immoveable 
things, such as the rights of "eigendom," 
" erfpacht," " opstal," " vruchtgebrmk " (of 
immoveable things), and "gebruik" (of 
immoveable things), mentioned in Chapters 
III. and IV. 

Moveables are, in general, all things which 
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are not immoveable, such as furniture, all 
other rights and actions, &c. 
Pand and Both moveahles and immoveables can be 
th^k. given to a creditor, as a preferential security 
for the proper discharge of an obligation. 
When the security is a moveable thing, the 
Civil Code of Netherland East India calls it 
"pand" (pawn; Fr. gage), the creditor 
(pawnee) is the " pandhouder " (houder = 
holder), and the debtor (pawner) is the 
"pandgever" (gever = giver). But when 
an immoveable thing is given as a security, 
this forms " hypotheek," the creditor (mort- 
gagee) is called the " hypotheekhouder," 
and the debtor (mortgagor) the " hypotheek- 
gever." It may be that the security belongs 
to a person other than the debtor, and that 
therefore three parties exist, viz., the creditor 
A., the debtor B., and the owner of the 
security C. But we will, to facilitate the 
reader's understanding of the law, leave out 
of account this possibility and only consider 
the more usual case, in which the mortgagor 
is the debtor and at the same time the owner 
of the security. 

Hypo- "Hypotheek," according to Article 1162 

Defini- °-^ *^® ^^^ ^°^® °^ Netherland East India, 

tion. is a " zakelyk recht " (see p. 46) on the 

immoveable thing of another person for the 
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preferential recovery of an obligation. And 
this immoveable thing may be land or other 
real property, but it also may be a right. 
Thus, the "erfpaohter" may mortgage his 
right of " erfpacht," the " opstaller " his 
right of " opstal," &o., but neither the one 
nor the other may mortgage the land itself, 
which is not his and which can only be 
mortgaged by the " eigenaar " (free owner). 
This is the first cardinal point of the Dutch 
and Dutch East Indian law of " hypotheek," 
which the reader wOI do well to impress 
upon his mind from the outset. 

The second point is that, while it is of the Rights of 
essence of " pand " that the security should theek- 
be delivered to the " pandhouder," the ^™^^'"- 
reverse is true in the case of " hypotheek " ; 
neither the property nor even the possession 
of the security passes to the "hypotheek- 
houder," and the secm-ity is not delivered 
to him, neither is he ever allowed to appro- 
priate it ; but he is merely entitled, if the 
debtor fails to perform duly the conditions 
of the mortgage, to force the sale of the 
security by public auction to the highest 
bidder and to be satisfied out of the net 
proceeds. If there be more than one " hypo- 
theek," the first " hypotheekhouder," i.e., the 
holder of the oldest "hypotheek," is paid 
first, then the second, and so on; if a 
balance be left, the money goes to the 
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" hypotheekgever," but if on the other hand 
any " hypotheekhouder " be only partially 
satisfied, he may recover the balance due 
to him from the debtor as best he can, like 
any other unsecured creditor. 
Bights of As long as the security is his, the debtor 
theek^°' is in general entitled to exercise his rights 
gever. freely as if no " hypotheek " existed, but if 
he sells the security, or in the event of his 
death, the "hypotheek" passes with the 
security. In the same way the debtor may 
let the security when this is of a nature to 
be let, and the bailment will not suffer from 
a subsequent sale by the "hypotheekhouder." 
But if the "hypotheekhouder" has stipulated 
in the deed of mortgage that the debtor shaU 
not let the security without the creditor's 
consent, any bailment contracted without 
such consent shall be null and void vis-d-ms 
the " hypotheekhouder " (a). Moreover, it is 
always possible for any " hypotheekhouder " 
to stipulate that in case of sale or hire, 
without his consent, the whole unpaid 
amount of the debt shall become due 
immediately. 

Only he who has the right to alienate the 
security can mortgage it, and he who only 



(o) As we shall see in Chapter VI., all deeds 
of mortgage are registered, and the records are 
public ; therefore neither the purchaser nor the 
hirer can plead ignorance. 



RELATING TO LAND. 57 

owns an undivided share in the security can 
only mortgage his undivided share. Again, 
he whose right of ownership is conditional {b) 
can grant no " hypotheek " but equally 
conditional, according to the rule Nemo plus 
Juris transferre potest, quam ipse habet (nobody 
can transfer more right than he has himself) . 

The right of " hypotheek " is indivisible 
{hypotheca est tota in toto), and the creditor, 
save, for instance, after execution, is not 
obliged to cancel the "hypotheek," unless 
he is completely satisfied. 

Property in Netherland East India cannot Foreign 
be mortgaged in consequence of an agree- me^nt. 
ment concluded in a foreign country, unless 
a treaty between the two countries exists, 
which contains a provision to the contrary. 

Every " hypotheek " must be granted for Crediet- 
a certain and definite sum of money, but this th^k". 
sum may be for a maximum only, and it is 
quite valid and usual for a mortgagor, on 
whose behalf a credit has been opened, to 
grant a " crediethypotheek " (crediet = credit) 
as a security for the proper payment of such 
sums (not exceeding the maximum stipulated 

{b) E.g., the purchaser of real property 
who has agreed to the condition in the con- 
tract of sale that the right of " eigendom" (free 
ownership) shaU not be his before a certain 
event has taken place, or imless a certain thing 
has been done, &c. 
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for in the deed) as he shall ultimately be 
found to owe to the mortgagee. 

Crediet- A new kind of "hypotheek" has been 
created in Netherland East India as recently 
as 1910, and is called " credietverband." It 
enables native borrowers to grant security on 
such goods as would not otherwise be capable 
of being charged with "hypotheek." The 
security consists of a " zakelyk recht " (see 
p. 46) to the various " gebruiksrechten " 
(rights of use) which natives can possess, and 
is to a great extent modelled on the pattern 
of the ordinary law of " hypotheek." 

Oogstrer- While the law of Netherland East India 
*" ■ relating to "hypotheek" is framed on similar 
provisions in force in Holland, "oogstver- 
band," which is best described as a kind of 
mortgage of the crop (" oogst " = crop, 
" verband " = mortgage), is an original crea- 
tion of the modem legislator which has no 
counterpart in Holland. 

Defini- « Oogstverband," under the law of 1886, 

is a " zakelyk recht " (see p. 46) to agri- 
cultural products for the European market, 
except rice, either still growing or already 
harvested, and to the plantations and factories 
destined for their further preparation, as a 
security for the proper discharge of the 



tion, 
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mortgagor's or " verbandgever's " obliga- 
tion to consign these products to a creditor 
who has advanced money against them, so 
as to enable this creditor to sell said pro- 
ducts on commission, and to pay to himself 
out of the net proceeds the money, expenses 
and commission due to him. 

" Oogstverband " being a right to products, 
can be granted by anybody who has the 
right to dispose of these products, no matter 
whether he has at the same time any right 
or not to the land on which these products 
are grown ; and the " oogstverband " passes 
with the products, no matter to whom the 
crop and plantations and factories be even- 
tually transferred. One crop can only be 
charged with one " oogstverband ; " and 
" oogstverband " is only allowed for the 
next crop, not for future crops, and only 
in connection with a so-called " consignatie- Consign- 
contract," i.e., an agreement by which a contract, 
planter borrows money from a creditor on 
behalf of his plantation, and binds himself 
to consign the forthcoming products to this 
creditor, who sells them and deducts from 
the net proceeds his claim and commission. 

This peculiar character of the relations Execution 
between creditor and debtor accounts for the yerbanV 
exceptional manner in which the law allows 
the " oogstverbandhouder " to protect his 
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interests ; he can, namely, at all times, even 
when there is " hypotheek " or " crediet- 
verhand " (unless the " hypotheekhouder " 
or " credietverbandhouder " has stipulated 
that no " oogstverband " can be granted 
without his consent, and this consent has 
not been given), put himself temporarily in 
possession of the crop, plantation and fac- 
tories, take over, cultivate, harvest and pre- 
pare the products, and do everything else 
necessary to enable himself to sell these 
products in accordance with the " consignatie- 
contract " as if the products were his. But 
he is responsible vis-d-vis the debtor for the 
execution of his right in a proper manner, 
and he is, moreover, obliged to advance all 
the money which may be found necessary, 
even if by so doing he should have to 
advance more than the sum originally fixed 
on as the maximum amount of the loan. 
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CHAPTER VI. 

ON TITLES, CONTRACTS, SALE AND 
BEGISTRATION. 

In Dutch and Dutch East Indian law, the Title. 
■word title stands generally for any act which 
gives birth to a right, and is intended to do 
so. For instance, the right of " eigendom " 
(free ownership) or of " erfpacht " may he 
acquired, inter alia, by contract or under a 
will, but also by " verjaring" (prescription), Presorip- 
i.e., the clear, bond fide, public, continuous 
and uninterrupted possession during a certain 
number of years. In this case contract or 
will would be considered a title, but pre- 
scription would not, unless the word were 
used in a much wider sense, which it some- 
times is. 

Contract being the most important kind 
of title inter vims, and sale the most im- 
portant kind of contract, a few words about 
either, although not strictly within the scope 
of this work, may be found useful. 

A contract, or mutual agreement between Contract, 
two or more persons, can be either in writing 
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or verbal ; but, except in a small number of 
cases, where the law explicitly demands that 
an agreement shall be in writing (contracts 
of sale not being amongst the number), a 
verbal agreement has the same binding force 
at law as a written one. It is, however, 
usually more difficult to prove a verbal 
agreement than a written agreement, be- 
cause, in the case of the latter, the writing 
will, as a rule, be sufficient evidence, while, 
in the case of the former, evidence of wit- 
nesses may have to be taken ; and for this 
reason an agreement is generally in writing, 
and an " akte," i.e., a document or deed, 
drawn up and signed (a). 
Aite Such a deed can be drawn up and signed 

Authen- ^i^'i^i' before a " notaris " or notary public, 
tiek or in which case it is called an " authentieke 

onder- 

handsoh- akte" (authentic or notarial deed, Fr. acte 
^"^"7 authentique) or not, in which ease it is called 
an " onderhandsche akte " (private deed, 
Fr. acte sous main, sous seign privi). If 
" onderhandseh," a deed is signed by the 
parties alone, no special form, delivery, seal, 
or signature of witnesses being necessary ; 



(a) Any document is admissible in evidence, 
even when not stamped, or insufficiently 
stamped, but the duty when due, and some- 
times a fine, has to be paid before such a docu- 
ment can be produced in Court. 
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but if " authentiek," it is signed by the 
parties before the notary public and his 
witnesses, who also sign. 

The " onderhandsohe akte," as long as the 
date and the signatures of the parties are 
admitted to be correct and genuine, affords 
conclusive proof of its contents, no less so 
than the notarial deed ; but the advantage of 
the latter is this : firstly, that neither the date 
nor the signatures can be disavowed success- 
fully; and, secondly, that the original re- 
maining in the hands of the notary public, 
any number of copies can always be made 
out by this official and obtained by the parties, 
which, being certified by the notary public 
to be true copies, afford the same evidence as 
the original. The " authentieke akte," which 
is very popular in Netherland East India (6) , 
is sometimes obligatory under the law; e.g., 
in case of " hypotheek," the formation of a 
limited liability company, &c. 



The word " onderhandsch " is also used, Sale and 
in case of sale, to indicate every sale which auction. 

{b) To the notary public a considerable 
amount of work is entrusted which in England 
would be part of the solicitor's practice, e.g., 
wiUs and important contracts are nearly always 
drawn up by the notary publie. Certain 
Government officials and Dutch consuls are 
qualified to act as notaries public. 
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is not by public auction ; and the sale by 

public auction is called " openbare verkoop " 

or public sale. 

Vendn- l^ Netherland Bast India the rule is that 

meester. 

no public sale is allowed, unless it be held 

before a G-overnment official, bearing the 
name of " vendumeester " (auction master), 
whose office is called " vendukantoor " (kan- 
toor = office) ; and the " procesverbaal," or 
official report of the sale, drawn up by this 
official, has the same character and the same 
force as if it were a notarial deed. In this 
way doubts and disputes as to what happens 
at public auctions are effectually prevented. 
Moreover, the law allows the vendor to 
stipulate that payment of the purchase- 
money shall be made to the Glovemment, 
in which case the vendor has the right to 
claim the purchase-money directly from the 
Government, the result being that the vendor, 
in case of a public auction, can always make 
sure of the purchase-money. 
Vendu- But the valuable services, thus rendered 

by the State, are by no means gratuitous. 
In the case, where land or other immoveable 
things are sold, and the purchase-money is 
paid to the vendor by the Government, the 
" vendusalaris " or Government fee is 4 per 
cent, (of which the purchaser pays 3 per 
cent.), and, in case of moveables being sold. 



salaris. 
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the usual fee is as much as 8 per cent, (of 
■which the purchaser pays 6 per cent.). 

Conveyancing is not, as it is in England, Eegis- 
a difficult branch of the law, but simphcity titles, 
itself. 

In the first place a large staff of G-overn- Kadaster. 
ment land-surveyors, belonging to the 
"kadaster" (cadastre, official land-survey 
department), are charged, amongst other 
things, with drawing up maps of all private 
real properties, so that the exact positions 
and boundaries of all such real properties 
are rarely a matter of doubt or dispute. 
And, in the second place, all titles of 
" eigendom " (free ownership) of real estate, 
" erfpaoht," " opstal," " vruchtgebruik " (of 
immoveables), "hypotheek," and " oogstver- 
band " (amongst others) are registered, and 
title deeds are passed before officials of the Official 
Courts of Justice, or, wherever there are no 
such Courts, before Grovernment officials, 
which afford evidence of such registration, 
and of which certified copies, furnishing a 
similar proof, can be obtained by those con- 
cerned. Becords of these deeds are kept 
and may be consulted by the public ; and, 
by means of an admirable system of cross 
references, it is thus possible to ascertain at 
a glance, for instance, when and to whom 

K. D 
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for the first time a title was granted, and 
when and to whom it was transferred, 
whether a property is charged with mort- 
gage or " oogstverband," and under what 
conditions, &c. 
'^^l""^ If anyone, haying an interest in doing so, 
deeds. succeeds in proving in Court that a title 
deed, which has been passed in proper form, 
contains a substantial error of a material 
kind, e.g., that a title stands in the name of 
a person not entitled to it under the law, 
such a deed may be declared null and void 
by the Court and replaced by another and 
an improved one ; and, in this case, those 
whose rights have been derived from, and 
are posterior to, this defective deed, may, 
indeed, suffer injury. But such a thing so 
rarely happens that there is practically no 
need to reckon with this possibility, and no 
Court does so, unless the parties bring forth 
evidence of such an error having been com- 
mitted. Besides, a title deed concerning 
immoveable things, drawn up in valid form, 
even when defective through error in its 
substance, may be made good by a prescrip- 
tion (see p. 61) of twenty years. 
Transfer. A duty of 5 per cent, is generally due to 
the State, in case of transfer of real property 
inter vivos. This duty must be paid, and, 
subsequently, the new title deed passed, 
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within, as a rule, six months, on penalty of 
a fine. If, in case of sale of real property, 
no agreement has been made as to the pay- 
ment of the transfer duty, this duty must he 
paid by the purchaser. 
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CHAPTBE YII. 

ON TAXATION AND " VBEPONDING." 

In Apart from such general taxes as, for 

genera . i^g^anee, the income tax, which is levied 
from the Eui-opean population throughout 
the country, or such retributions as the 
" canon " (see p. 42), there is one kind of 
tribute due to the State which is particularly 
incumbent on proprietors or holders of real 
estate in Java and Madoera, and in some 
other parts of Netherland East India — viz., 
the tax called " verponding." 

" Verponding " is due on all real estate, 
with a few exceptions, such as churches, 
cemeteries, charitable institutions, &c., and 
is annually paid : — 

1. By those who possess the right of 
"vruchtgebruik" or "gebruik." (See pp. 45, 
46.) 

2. By those who possess the right of 
" erfpacht " or " opstal." (See pp. 39, 45.) 

3. If no such rights exist, by the " eige- 
naar " (free owner). 

The tax amounts to three-fourths per cent, 
of the so-called "verpondings" value, which 
is ten times the yearly rent value, or, failing 
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this, the sale value, and is fixed every five 
years by one or more Commissions appointed 
by the Grovernor-G-eneral, from whose de- 
cisions the taxpayers may appeal to the 
Director of Finance. (Seep. 9.) If during 
the current term of five years the value of 
the property decreases by more than a 
quarter the taxation can be revised. Land 
given by the Government in " erfpacht " for 
the first time is free from " verponding " 
during the year in which it is granted, and 
the following ten years ; and in case the 
property or its value is destroyed, or con- 
siderably diminished, through disasters or 
other exceptional and unforeseen circum- 
stances, the Q-overnment can grant a re- 
mission of the tax, or of part thereof. 

The proprietors of the private estates men- Private 
tioned on p. 35, which were acquired from ®® * ^' 
the British Grovernment between 1811 and 
1816 without a proper title deed having 
been drawn up under the law of Netherland 
East India, pay a tax similar to the " ver- 
ponding," but amounting to 1 per cent, of 
the value of their estates. 
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CHAPTEE VIII. 

ON MINING LAW. 

?l™Jng Under the Mining Law of 1899, altered in 
law. . 

1910, and the Mining Ordinance of 1906, 

the owner of real rights (see p. 46) , either 

"eigendom" (free ownership) or other 

rights, may not of his own right dispose of 

the following minerals under the surface of 

the soil (a) : — 

Precious stones, platinum, osmium, iridium, 
gold, silver, mercury, hismuth, molyhdenium, 
tin, tungsten (wolframium), lead, copper, 
zinc, cadmium, nickel, cohalt, chromium, 
iron, manganese, antimony, arsenic and 
strontium, either native or as ore, and also 
other minerals if they are found in the same 
lode, deposit, or formation with those above 
mentioned and thus have to be exploited 
together ; 

Graphite, anthracite and all sorts of pit- 
coal and brown coal (lignite) ; 

Minerals which can be exploited on ac- 

(a) I quote here the translation of the names of 
the minerals as given by W. E. Bisschop, LL.D. , 
and F. Merricks, A.E.8.M., in their English 
edition of the original Mining Law of 1899. 
(Amsterdam: J. H. de Bussy. 1899.) 



con- 
cessions. 
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count of the sulphur they contain, or for the 
making of alum and vitriol ; 

Phosphates which are used for manuring 
purposes, and saltpetre, petroleum, asphal- 
tum (mineral pitch), resin, and all kinds of 
bituminous substances, solid or liquid, also 
the gases which are connected therewith ; 

Eock-salt, and all salts which are asso- 
ciated with it in the same deposit. 

The right to prospect for these minerals Holders of 

prospect- 
or to work them must be applied for to and ing 

granted by the Government, and no others of , 
can obtain or hold either prospecting licences 
or mining concessions but Netherlanders (see 
p. 41), persons domiciled (see p. 41) in the 
Netherlands or in Netherland East India, or 
companies established in the Netherlands or 
in Netherland East India whose partners or, 
in case of limited liability companies, whose 
directors (or if there are more than two, then 
the majority) are Netherlanders or persons 
domiciled in Netherland East India and 
actually residing in the Netherlands or in 
Netherland East India. Persons or com- 
panies not of Netherland East India, must 
have representatives in Netherland Bast 
India. In the event of death of the holder 
of prospecting licences or of a mining con- 
cession, the licence or concession reverts to 
the successor or successors to the deceased's 
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estate upon certain conditions teing ful- 
filled. 
Eros- Prospecting licences, or " myntouwkundige 

licences, opsporingen," are granted by the Grovem- 
ment, as a rule, for not more tlian 10,000 
hectares (one hectare or H.A. = about 
2'47 English acres), except for such grounds 
as are legally exempt on behalf of the 
Government or the general public, and for 
not more than three years, after the owners 
of real rights and others concerned have 
been heard, and on condition that any 
damages caused by the prospecting work 
shall be paid for in advance or that security 
shall be given, in the event of the amount 
of these damages being uncertain. The 
term for which the licence has been granted 
can, at the request of the holder, be renewed 
twice, each time for a period not exceeding 
one year; but prospecting must, in any 
case, be commenced within the period of 
one year from the day on which the licence 
is granted, on penalty of the licence being 
withdrawn. The licence can be transferred, 
but only with the consent of the Govern- 
ment, which consent will, however, not be 
unreasonably withheld, as long as the 
transferee answers the conditions of 
nationality and domicile mentioned above. 
The Government levies from every holder 



couoes- 
siona. 
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of a prospecting licence, and from every 
discoverer who continues prospecting opera- 
tions, (1) a yearly fixed rent, to be paid in 
advance, at the rate of about 2| cents, (or 
about ^d.) per hectare (see above). (2) A 
"cyns" or royalty of 4 per cent, of the 
gross revenue, after deduction of a certain 
part, which is free and at present amounts 
to Fl. 5,000 (about 416^.). 

Mining concessions, or " mynbouw con- Mining- 
cessies," are granted by the Governor- 
General for not more than from 1,000 to 
4,000 hectares (see above), and for a period 
not exceeding 75 years, to the discoverer of 
any mineral mentioned above, who is able 
to prove that its extraction is technically 
possible. As a rule the applicant is the 
holder of a prospecting licence for the 
mining field where the discovery was made ; 
but this need not necessarily be the case ; 
nor, of course, is it impossible that a con- 
cessionaire is, at the same time, the owner 
of the surface rights. If the discovery be 
made by the Government itself, the con- 
cession can be granted to the highest bidder. 

A concession when applied for is generally 
granted, unless political reasons make it 
undesirable to do so ; but again, like in the 
case of prospecting licences, the interests of 
those concerned are protected and in a similar 
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manner. If the concessionaire requires the 
use of the surface for more than three years, 
and no amicable understanding can be 
arrived at between him and the owner of the 
surface rights, expropriation (see p. 34) may 
take place. 

The right of concession is an immoveable 
property (see p. 53), which is registered, can 
be transferred as long as the transferee 
answers the conditions of nationality or 
domicile mentioned above, and even mort- 
gaged. 

In some eases the concession may be 
declared forfeited by the Governor-General, 
e.g., if the concessionaire fails to work the 
concession, or to recommence working it 
after suspension — notwithstanding the fact 
that the Governor-General has requested him 
to do so for reasons of public interest — or if 
the concessionaire fails to fulfil properly his 
obligations. Prom this decision of the 
Governor-General an appeal Kes, however, 
to the Sovereign. In case of forfeiture, 
the Court of justice, at the request of 
creditors, or of the concessionaire himself, 
may order the sale by public auction of the 
concession. 

The Government levies from every con- 
cessionaire (1) a yearly fixed rent, to be paid 
in advance, at the rate of 25 cents, (or 5d.) 
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per hectare (see atove) ; (2) a " cyns " or 

royalty of 4 per cent, of the gross revenue, 

which, however, can he reduced, but never 

to less than 1 per cent., if loss in any year 

is proved to the satisfaction of the Grovernor- 

General. 

The law gives minute provisions as to the Cr^^s 

1 • 1 11 n 1 • revenue, 

manner m which the gross revenues, hoth m 

the ease of prospecting licences and in that of 

concessions, shall be assessed. 

To the self-governing native Dominions ^^^^^ 

of Netherland East India the rules of the domi- 

. . T ^ 1 • £ • nione. 

mmmg law apply only m so lar as is com- 
patible with the rights of the native rulers, 
and subject to such modifications as the 
circumstances may require. 
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Key to the Pronunciation of undernoted Dutch Words. 



a pronounce as a in ado (or French, matin), 

a or aa „ „ a in far. 

an ,, ,, OM in touse. 

oh or g „ ,, (soft) cA in loch. 

e ,, „ e in father (or French, ^eWi). 

e or ee ,, ,, ainfate. 

ei or y ,, ,, (long) i in mine. 

eu ,, ,, (long) tt in fur. 

g See "ch." 

i or ij pronounce as i in hip. 

i or ie ,, ,, ? in machine. 

j >, ,, y in yet. 

o ,, ,, in not. 

6 or 00 ,, ,, in note. 

09 ,, ,, M in bull. 

u ,, ,, u in tub. 

u or uu ,, ,, M in French, ^«r. 

iii » ,. (long) oy in toy. 

y See "i." 

y See"ei." 

Note. — The syllable which haB the accent, is marked ('). 
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Advocates, 24. 

Advokaat-Q-eneraal (pron. ad-v6-kaat' ge-ne-raal'), 23. 

Advokaten (pron. ad-vo-ka'-ten), 24. 

Agrarian laws, 25 et seq., 41. 

Akte (pron. ak'-te), 62 et seq. 

Arabs, 5 et seq. 

Area, 2. 

Asalian (pron. A'-sa-han), 10. 

Assistent-Eesident (pron. a-sis-tent' resl-dent'), 10. 

Atjeli (pron. At'-je), 10. 

Auction, public, 64. 

Authentiek (pron. au-ten-tiek'), 62. 



Bali (pron. Ba'-li), 2, 8. 

Bandjermasin (pron. Ban-djer-ma'-sin), 7. 

Banka (pron. Ban'-ka), 2. 

Baoe (pron. bau), 38. 

Barristers, 24. 

Bata-na (pron. Ba-ta'-vi-a), 4, 6, 9, 22, 23, 24. 

Besluiten, KoninMiike (pron. ko'-nink-Hj-ke be-slui'-ten), 

11. 
Biliton (pron. Bi'-U-ton), 2. 
Borneo (pron. Bor'-ne-o), 2, 10, 22. 
Boroboedoer (pron. Bo-ro-boe'-doer), 3. 
Both (pron. Bot), 4. 
Bruikleen (pron. bruik'-leen), 50. 
Buitenbezittingen (pron. bui'-ten-be-zit'-tin-gen), 6. 
Buitenzorg (pron. Bui'-ten-zorg), 9. 



Canon (pron. ka'-non), 42 et seq., 68. 

Celebes (pron. Se-le'-bes), 2, 10, 22. 

Chinese, 5 et seq. 

Civiel Q-ezaghebber (pron. si-viel' ge-zag'-heb-ber), 11. 

Codes, 14 et seq. 

Coen (pron. Koen), 4. 

Company, Dutch East India, 4, 26. 
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Concessions, Agricultural, 50 et aeq. 

Concessions, Mining. (See " Mining Concessions.") 

Oonsignatie Contract (pron. kon-si-na'-sie kon-trakt'), 59. 

Contingent (pron. kon-tin-gent'), 36. 

Contract, 61 et aeq. 

Controleur (pron. kon-tro-leur'), 10. 

Courts, n et seq., 20 et seq. 

Orediet hijpotheek (pron. kre-diet'-Mj-po-teek'), 57. 

Credietverband (pron. kre-diet' ver-band'), 58. 

Cijns (pron. syns), 51, 73, 75. 



Daendels (pron. Daan'-dels), 4. 

Decrees, Eoyal, 11. 

Deed, 62 et seq., 65 et seq. 

Deli (pron. De'-K), 10. 

Desa, 28. 

Directors of Departments, 9. 

Djaksa (pron. djak'-sa), 21. 

Djocjokarta (pron. Djok-jo-kar'-ta), 10, 20, 49. 

Domicile, 41. 



Eigendom (pron. ei'-gen-dom), 32 et seq., 39 et seq., 63 et seq., 

61 et seq., 65, 58, 70. 
Emphyteusis, 39. 

Erfdienatbaarheid (pron. erf-dienst'-baar-heid), 44. 
Erfelijk Grondbezit (pron. er'-fe-lijk grond'-be-zit), 28 et seq. 
Erfgenaam (pron. erf' -ge-naam), 34. 
Erfpacht (pron. erf'-pacht), 39 et seq., 63, 61, 66, 68, 69. 
Ethnography, 7. 

Europeans, 6 et seq., 13 et seq., 21 et seq., 29, 42. 
Expropriation, 32, 34, 74. 
Evidence, 19, 62 et seq. 



Elores (pron. Flo '-res), 2. 

e2 
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Gazette, official, 12. 

Gebruik (pron. ge-bruik'), 46, 63, 68. 

Q-eograpliy, 1 et seq. 

Q-ouverneur (pron. goe-ver-neur'), 10. 

GoTiverneur-Q-eneraal (pron. goe-ver-neur' ge-ne-raal'), 9. 

And see " Governor-General." 
Government, 9 et sej., 13, 20, 26 et seq., 35 et seq., 38, 40 

et seq., 45, 49, 50 et seq., 64 et seq., 69, 70 et seq. 
Governor-General, 9, 12, 35, 69, 74, 75. 
Governors, 10. 
Griffier (pron. gri-fler'), 21 et seq. 



Hectare (pron. hek-ta'-re), 72. 

Heerendienaten (pron. liee'-ren-dien-sten), 36. 

Heirs, 33 et seq. 

Hindus, 3. 

Hire, 46 et seq. 

History, 3 et seq, 

Hooggereolitshof (pron. hoog'-ge-reohts'-hof), 23. 

Huur, 46 et seq. 

Hijpotlieek (pron. hy-po-teek'), 53. And see "Mortgage.' 



Immoveables, 32 et seq., 53 e< seq., 64, 74. 
India, East and West, 1. 
Insulinde (pron. In-su-lin'-de), 3. 
Intestacy, 33. 



Japanese, 6. 

Java, 2, 3 et seq., 6 et seq., 10, 12, 14, 16, 20 et seq., 28 et seq., 

41 etseq., 49, 68. 
Judges, 11 et seq., 20 et seq., 23 et seq., 40. 
Judgment, 23. 
Jury, 19, 23. 
Jus in re aliena, 39. 
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Kadaster (pron. ka-das'-ter), 66. 
Koetei (pron. Koe'-tei), 10. 



Landraad (pron. land'-raad), 21, 23. 

Landsadvokaat (pron. lands'-ad-vo-kaat'), 24. 

Land-surveyors, 65,1 

Langkat (pron. Lang'-kat), 10. 

Languages, 7. 

Law, Dutch, 17. 

Law, French, 17. 

Law, Eoman, 17. 

Laws of Netherland East India, lie* seq., passim. 

Leaseholds, 39. 

Legal share, 33. 

Legatees, 34. 

Legitieme Portie (pron. le-gi-tie'-me por'-sie), 33. 

Loan, 50. 

Lombok (pron. Lom'-bok), 2. 



Madoera (pron. Ma-doe'-ra), 2, 6, 12, 14, 16, 21 et seq., 28 

et seq., 41 et seq., 49, 68. 
Magistraat (pron. ma-gis-traat'), 21. 
Makassar (pron. ma-kas'-ser), 7, 22. 
Medan (pron. Me-dan'), 22. 
Mining concessions, 71, 73 et seq. 
Mining law, 70 et seq. 
Mohammedans, 3. 
Moluccas, 2, 3. 

Mortgage, 33, 43, 45, 53 etseq., 63, 65, 74. 
Moveables, 32 et seq., 53 et seq., 64. 
Mijnbouwooncessies (pron. myn'-bou-kon-ses'-siea), 71, 

73 et seq. 
Mijnbouwkundige opsporingen (pron. mfn'-bou-kun'-di-ge 

op'-spo-rin-gen), 71 et seq. 
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Native rulers, 10, 13, 26 et seq., 30, 50 et seq., 76. 

Natives, 6 et seq., 13 et seq., 21 et seq., 25 et seq., 36, 50 et seq., 

58. 
Netherlanders, 41, 49, 71. 
New GTuinea, 2. 

Notaris (pron. no-ta'-ris). (See "Notary Public") 
Notary public, 24, 62 et seq. 



Officials, 10. 

Officier van Justitie (pron. of-fi-sier' van jus-ti'-sie), 22, 23. 

Onderhandsoli (pron. on-der-hands'), 62, 63. 

Oogstverband (pron. oogst'-ver-band), 58 et seq., 65. 

Opstal (pron. op'-stal), 45, 53, 65, 68. 

Ordinances, 12, 14 et seq. 

Ordonnantien (pron. or-don-nan'-si-en), 12. 

Orientals, foreign, 5 et seq., 13 etseq., 20 et seq., 36. 

Ownership, free. (See " Eigendom.") 



Padang (pron. Pa/-dang), 7, 22. 

Pand (pron. pand), 64. 

Particuliere landerijen (pron. par-tl-ku-Ue'-re lan-de-ry'-en), 

35 et seq. 
Pawn, 64. 

Politierol (pron. po-li'-sie-rol), 21. 
Population, 2, 5 et seq. 
Portuguese, 4. 

Possessions, outlying, 6, 10, 12, 14, 16, 21, 29, 41, 49, 50. 
Posthouder (pron. post'-hou-der), 11. 
Prescription, 61. 
Private estates, 36 et seq. 
Procedure, 17 et seq., 23. 
Prooesverbaal (pron. pro-ses'-ver-baal'), 64. 
Procureur-G-eneraal (pron. pro-ku-reur' ge-ne-raal/), 23. 
Prooureurs (pron. pro-ku-reurs'), 24. 
Prospecting licenses, 11 et seq. 
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Eaad yan Indie (pron. Eaad van In'-di-e), 9. 
Eaad van Justitie (pron. Eaad van Jus-ti-sie), 22. 
Eaffles, Sir Thomas Stamford, 5, 26 et seq., 35. 
Eeal estate or property, 32, passim. 
Eeal right. See " Zakelijk recht." 
Eegeeringsreglement, 14, 20, 35, 38. 
Eegistration, 65, 74. 
Eesident (pron. re-si-dent'), 10, 21. 
Eesidentiegerecht (pron. re-si-den'-sie-ge-recht), 21. 
Eesidientierechter (pron. re-si-den'-sie-rech'-ter), 21. 
Eights to the land, 25 et seq. 
Eijksgrooten (pron. ryks'-groo'-ten), 10. 



Sale, 61 et seq. 

Sambas (pron. Sam'-bas), 10. 

Secretarie, algemeene (pron. al-ge-mee'-ne se-kre-ta-rie'), 9. 

Self-governing dominions, 10, 13, 30, 50, 75. 

Semarang (pron. Se-ma'-rang), 7, 22, 24. 

Soemba (pron. Soem'-ba), 2. 

Soembawa (pron. Soem-ba'-wa), 2. 

Soenda Islands, 2. 

Soerabaja (pron. Soe-ra-ba/-ja), 6, 22, 24. 

Soerakarta (pron. Soe-ra-kar'-ta), 10, 20, 49. 

Solicitors, 24. 

Spice Islands, 2. 

Staatsblad (pron. staats'-blad), 12. 

Sultans, 10. 

Sumatra (pron. Su-ma'-tra), 2, 10, 22, 51. 

Superficies, 45. 



Taxation, 68. 

Timor (pron. Ti'-mor), 2. 

Title, 61 et seq. 

Tjoeke (pron. tjoe'-ke), 36. 

Transfer, 64. 
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Use, 46. 
TJsufruct, 45. 

Vendukantoor (pron. ven-du'-kan-toor'), 64. 
Vendumeester (pron. ven-duZ-mees'-ter), 64. 
Vendusalaris (pron. ven-du'-sa-la'-ris), 64. 
Verjaring (pron. ver-ja'-ring), 61, 66. 
Verkoop, openbare (pron. o-pen-ba'-i'e ver-koop/), 64. 
Verponding (pron. Ter-pon'-ding), 68 et seq. 
Vorstenlanden (pron. vor'-sten-lan-den), 10. 
Vruohtgebruik (pron. vruchtz-ge-bmik), 45, 53, 65, 68. 

Wm, 33, 61. 

Zakelijk recht (pron. za'-ke-lyk recht), 46, 54, 58, 70. 
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